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          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Cutler failed to establish that the district court abused its discretion by imposing 
concurrent unified sentences of 10 years, with four years fixed, for felony DUI and 15 years, 
with four years fixed, for trafficking in methamphetamine? 
 
 
Cutler Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Cutler pled guilty to felony DUI (two or more prior DUI convictions within 10 years) and 
trafficking in methamphetamine (28 grams or more, but less than 200 grams) and the district 
court imposed concurrent unified sentences of 10 years, with four years fixed, and 15 years, with 
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four years fixed, respectively.  (R., pp.85-89.)  Cutler filed a notice of appeal timely from the 
judgment of conviction.  (R., pp.90-92.)   
Cutler asserts his sentences are excessive in light of his family support, eye surgery, work 
ethic, acceptance of responsibility, and apology to his employer and family.  (Appellant’s brief, 
pp.4-8.)  The record supports the sentences imposed.   
When evaluating whether a sentence is excessive, the court considers the entire length of 
the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 1, 8, 368 P.3d 
621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  It is presumed 
that the fixed portion of the sentence will be the defendant's probable term of confinement.  State 
v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence is within statutory 
limits, the appellant bears the burden of demonstrating that it is a clear abuse of discretion.  
McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this burden the appellant 
must show the sentence is excessive under any reasonable view of the facts.  Id.  A sentence is 
reasonable if it appears necessary to accomplish the primary objective of protecting society and 
to achieve any or all of the related goals of deterrence, rehabilitation, or retribution.  Id.  The 
district court has the discretion to weigh those objectives and give them differing weights when 
deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 131 Idaho 814, 825, 965 
P.2d 174, 185 (1998) (court did not abuse its discretion in concluding that the objectives of 
punishment, deterrence and protection of society outweighed the need for rehabilitation).  “In 
deference to the trial judge, this Court will not substitute its view of a reasonable sentence where 
reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (quoting Stevens, 
146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence fixed within the limits 
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prescribed by the statute will ordinarily not be considered an abuse of discretion by the trial 
court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 (1982)).    
The maximum prison sentence for felony DUI (two or more prior DUI convictions within 
10 years) is 10 years.  I.C. § 18-8005(6).  The penalty for trafficking in methamphetamine (28 
grams or more, but less than 200 grams) is a mandatory minimum prison sentence of three years, 
up to life in prison.  I.C. §§ 37-2732B(a)(4)(A), -2732B(a)(4)(D).  The district court imposed 
concurrent unified sentences of 10 years, with four years fixed, for felony DUI and 15 years, 
with four years fixed, for trafficking in methamphetamine, both of which fall well within the 
statutory guidelines.  (R., pp.85-89.)  Furthermore, Cutler’s sentences are appropriate in light of 
his ongoing criminal offending, refusal to abide by the terms of probation and parole, and the 
danger he presents to the community. 
Cutler has an extensive criminal record that includes juvenile adjudications for burglary, 
grand theft, two separate petit thefts, “beer-procuring for/consumption under age,” and DUI, as 
well as criminal convictions for resisting officers, three convictions for minor in possession of 
alcohol, unlawful entry, six convictions for failure to purchase/invalid driver’s license, 
inattentive driving, two convictions for DUI – second offense, two convictions for possession of 
drug paraphernalia, felony possession of a controlled substance, delivery of a controlled 
substance, and a prior conviction for trafficking in a controlled substance.  (PSI, pp.5-9.1)  
Cutler’s record also includes numerous probation/parole violations, and he was on parole when 




although he purportedly has not used methamphetamine or other illegal drugs since 2012, he 
“‘relapsed into buying’” drugs and the 31 grams of methamphetamine was meant for his own 
personal use over one weekend.  (PSI, pp.4, 15-16.)  He did not explain why he also had a scale 
and two methamphetamine pipes with residue in the door pocket and center console of his 
vehicle.  (PSI, p.57.)   
Cutler has continued to make the decisions to drive while intoxicated and to possess large 
amounts of illegal substances despite having served several prison terms and despite having 
completed multiple rehabilitative programs.  (PSI, pp.10, 22.)  He has previously participated in 
programming including Easter Seals Goodwill, the Therapeutic Community, TC Aftercare, 
Cognitive Self Change, Relapse Prevention, Moral Recognition Therapy, MRT Aftercare, Anger 
Management, Thinking Errors, Driving the Right Way, and New Directions.  (PSI, p.22.)  Cutler 
presents a danger to the community in light of his continued criminal offending and failure to 
rehabilitate or be deterred.   
At sentencing, the state addressed Cutler’s abysmal history of criminal conduct and 
refusal to abide by the terms of community supervision, the risk he poses to society, and his 
failure to be deterred.  (Tr., p.32, L.8 – p.34, L.13.)  The state submits that Cutler has failed to 
establish an abuse of discretion, for reasons more fully set forth in the attached excerpt of the 
sentencing hearing transcript, which the state adopts as its argument on appeal.  (Appendix A.)  
 
                                                                                                                                            




 The state respectfully requests this Court to affirm Cutler’s convictions and sentences. 
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1 April 14, 2017 
2 BOISE, IDAHO 
3 
4 THE COURT: State of Idaho vs. 
5 Robert Cutler, CROl-16-26116. 
6 MR. JUDD: Brett Judd for the State. 
7 MR. ROLFSEN: Eric Rolfsen for Mr. Cutler, 
8 who Is present In custody. 
9 THE COURT: This is the time that we have 
10 set for sentencing. 
11 Is there any legal cause why we cannot 
12 go forward? 
13 MR. JUDD: None known to the State. 
14 MR. ROLFSEN: No, Your Honor. 
15 THE COURT: In preparation for sentencing 
16 this morning, I reviewed the PSI, dated April 7, 
17 2017. The GAIN and the mental health screening 
18 indicated that they could not be completed because 
19 of the defendant's current period of 
20 incarceration. 
21 I did receive and read letters from 
22 Joshua King, the defendant's cousin, and also 
23 Teri King, Jackie Eggleston, the defendant's 
24 fiancee, Alin Lordanescu, and Rafael Reyes, 
25 R-e-y-e-s. I read all of those letters. 
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1 THE COURT: What do you want to do? 
2 MR. ROLFSEN: It's not what I want to do, 
3 but what I think I have to do is --
4 THE COURT: Right, yeah . 
5 MR. ROLFSEN: You know, the problem is I was 
6 out of the office for a week, and I culled through 
7 20 pages' worth of e-mails, trying to pull up --
8 the problem with these coming in as e-mails is I 
9 must have missed it in there somewhere. 
10 But I've been running Mr. Cutler's name 
11 through multiple times, and this is what I found. 
12 So I don't know what happened to the others. 
13 THE COURT: I may have a copy, a printed-out 
14 copy of Mr. Cutler's PSI. I could take a 
15 two-minute recess really quick and get my copy for 
16 you. 
17 Do you want me to do that? 
18 MR. ROLFSEN: That would be great, and then 
19 come back to this later. 
20 THE COURT: Sure. I'll do that. 
21 (Recess.) 
22 THE COURT: We'll recall the case of State 
23 of Idaho vs. Robert Cutler, CROl-16-26116. 
2A I had continued this from just a couple 
25 hours ago to give Mr. Cutler and his attorney a 
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1 I just wanted to note that for the 
2 record to confirm that both of the parties have 
3 received and reviewed those same materials? 
4 MR. JUDD: Yes, Your Honor. 
5 MR. ROLFSEN: You know, I have reviewed my 
6 e-mails repeatedly, trying to cull anything for 
7 Mr. Cutler off my e-mails. And I did not see 
8 those letters. I did receive an old presentence 
9 and some other things, but I never did see those 
10 letters. 
11 THE COURT: I saw them as part of the PSI. 
12 MR. ROLFSEN: I wonder If I got it. This Is 
13 all I received, and I checked my e-mail 
14 repeatedly. Maybe I'm missing parts. It's an old 
15 presentence that referred to a 2003, 
16 electronically filed April 7th. 
17 MR. JUDD: I received the PSI in three 
18 separate e-mails on that same date. 
19 THE COURT: Yeah, I also have three separate 
20 filings, Mr. Rolfsen. The first PSI, one of 
21 three, is 230 pages. The second PSI, two of 
22 three, is 91 pages. And the third PSI, three of 
23 three, is 82 pages. 
2A Did you get all three of those parts? 
25 MR. ROLFSEN: Obviously not. 
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1 chance to look at the PSI. 
2 It sounds like you've had an 
3 opportunity to look at that? 
4 THE DEFENDANT: Yes. 
5 THE COURT: Okay. All right. Mr. Judd, 
6 argument from the State? 
7 MR. JUDD: Thank you, Your Honor. 
8 In this case, the State is going to ask 
9 the Court to impose a judgment of conviction on a 
10 15-year sentence, the first five years fixed, the 
11 next ten indeterminate, ask the Court to Impose 
12 that sentence. 
13 The State is not seeking anything other 
14 than the statutory fine, $278.17 in restitution, 
15 driver's license suspension. 
16 A further breakdown on the sentencing, 
17 for a five plus five on the DUI count, but five 
18 plus ten Imposed concurrently on the trafficking 
19 charge. 
20 In this case, the defendant was called 
21 In for being passed out from behind the wheel. He 
22 admitted drinking, failed the HGN, refused the 
23 other tests. A blood draw had to be done, with a 
24 result of .11. Thirty-one grams of meth was found 
25 in the defendant's pocket. 
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1 The defendant has a history of failures 
2 on parole. Starting off with that first PCS or 
3 drug charge, I read It as a delivery charge from 
4 '97, where he got a Rider, and then a probation 
5 violation with imposition. It appeared that he 
6 topped that sentence, got out, had that prior 
7 trafficking from 2004, had issues on parole, 
8 eventually got out again, got the possession in 
9 2012. 
10 And then in this case, he was out for 
11 less than two years before committing this crime. 
12 I believe he got out In September of 2014. And 
13 less than two years later, May 2016, he's on the 
14 LSU and not having to check in, even though he has 
15 a history of parole violations. Apparently, IDOC 
16 thought he did not need monitoring at that point, 
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1 the weekend and lives. I just found that hard to 
2 believe. 
3 I think the long sentence In this case 
4 Is justified by his priors, the fact that he has 
5 had so many Issues on parole, the fact this Is a 
6 second trafficking offense. I think one of the 
7 concepts we have In criminal sentencing is that If 
8 you repeat the same activity, It gets worse, your 
9 sentence gets worse. And he has repeated the same 
10 activity. 
11 And I think he has done it in a more 
12 serious way with the felony DUI attached to It, 
13 and then the risk that poses to the community. 
14 Thank you. 
15 THE COURT: Thank you. 
16 Mr. Rolfsen? 
17 given that history. 17 MR. ROLFSEN: Well, I mean, there's no 
18 Setting that aside, I found the 18 denying that Mr. Cutler has had more than his fair 
19 defendant's statement about the methamphetamine in 19 share of trouble. I think he was trying to do 
20 this case to be, I guess, hard to believe. He -- 20 better this time. 
21 during his plea, he said the same thing, that this 21 I know you have seen the letters from 
22 31 grams was for personal use. In the PSI, he 22 his family, from his flancee. And he has had some 
23 said that he hadn't used in four years, but he was 23 good recommendations from employers. 
24 going to use over the weekend, so he bought 24 Unfortunately, It appears that he 
25 31 grams. I don't think anyone uses 31 grams over 25 relapses on drugs, and we have got situations like 
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1 this. I think there's a minimum of three years. 
2 I believe that's a substantial punishment for 
3 this. 
4 So I would ask the Court to consider 
5 three years fixed, a few more years Indeterminate, 
6 to run concurrently with the sentence that he's 
7 doing now. 
8 I think he's reaching the age he's 
9 tired of this. He has got things going on In his 
10 life that he could be doing that are much better 
11 than spending time In the pen. So I don't think 
12 he wants to keep living this lifestyle. 
13 But, certainly, some punishment is 
14 coming his way for this, but I don't think it has 
15 to be five years fixed. I would ask the Court, 
16 again, to consider three years fixed, run it 
17 concurrently. 
18 He has had a bad drug problem, and he 
19 hasn't kicked it, but hopefully he'll do it this 
20 time. So I would ask that he have that chance to 
21 show the parole board, at least sometime in the 
22 near future, that he's going to do better and get 
23 a chance on supervision. 
24 Thank you. 
25 THE COURT: Mr. Cutler, you don't have to 
1 say anything. But you have a right to speak, If 
2 there's anything you would like to say. 
3 THE DEFENDANT: I think I said most of It In 
4 the summary for my PSI. I've got bad coping 
5 skills. So that's mainly what I do to cope, I 
6 self-medicate myself. The only way I know how Is 
7 alcohol and drugs. So I've just got to get a 
8 handle on that. 
9 And, pretty much, that's the core of 
10 the problem right there, Is my coping skills, is 
11 finding better solutions for the problems that I'm 
12 going through daily. I have talked to my wife at 
13 length about being more open about what's going on 
14 with myself. And, I mean, It surprises me how 
16 easy it is, because I have never had that. I have 
18 just got to be more open to the people in my 
17 family and the people that care about me, and I'll 
18 be all right. 
19 And I just want to apologize to my 
20 family for the stress and anxiety that I have put 
21 them -- well, the last eight months, and to my 
22 employer for having to find a replacement for my 
23 position, which carries a big burden on them. And 
24 I know that. And I'm just grateful that they're 
25 still holding my job when that time comes. 
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